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PARTI 


INTRODUCTION 

In  March,  1986  the  Ombudsman  tabled  with  the  Speaker  two  Special 
Reports  concerning  reports  issued  by  him  pursuant  to  Section  22(3)  of  the 
Ombudsman  Act  to  each  of  the  Ministry  of  Health  and  the  Ontario  Northland 
Transportation  Commission.  In  both  of  these  reports  the  Ombudsman's 
recommendations  were  denied  by  those  governmental  organizations.  The 
Ombudsman  chose  to  report  these  cases  in  this  way  because  of  some  perceived 
urgency  on  the  part  of  the  complainants. 

The  Committee  met  on  April  1,  2,  and  3,  1986  and  considered  the  two 
cases  with  representatives  of  the  Ombudsman  and  representatives  of  the 
governmental  organizations  concerned.  Subsequent  to  its  pubic  consideration  of 
these  matters,  the  Committee  adjourned  in  camera  and  in  each  case  decided  to 
support  the  recommendations  of  the  Ombudsman  and  so  report  those  decisions  to  the 
Legislature.  The  following  is  the  Committee's  formal  report  on  its  consideration  of 
these  two  matters,  its  decisions  and  recommendations  in  each. 
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PARTH 

(a)      Complaint  re  Mr.  F.  -  Ministry  of  Health 

This  case  involved  a  complaint  by  Mr.  F.,  a  private  practice 
physiotherapist  in  Ontario  whose  application  to  transfer  an  inactive  physiotherapy 
facility  in  the  town  of  Millbrook,  Ontario  which  facility  includes  the  privilege*  of 
billing  O.H.I. P.  for  physiotherapy  services  rendered,  to  the  town  of  Belleville, 
Ontario.  The  complainant  in  1983  had  entered  into  an  agreement  for  the  purchase 
of  the  Millbrook  facility  on  the  condition  that  the  O.H.I. P.  billing  privileges  could  be 
transferred  to  Belleville.  Since  that  time  the  closing  of  the  transaction  has  been 
extended  pending  the  results  of  the  Ombudsman's  investigation.  The  Committee 
understands  that  a  deadline  of  June,  1986  has  been  imposed  on  the  fulfilment  of  the 
transfer  condition. 

As  a  result  of  his  investigation  the  Ombudsman  found  the  following: 

1.  In  1964  the  Ontario  Government  instituted  a  comprehensive  pre-paid 
physiotherapy  plan  for  all  Ontario  residents.  That  plan  included  the  licencing  for 
O.H.I. P.  uilling  purposes  of  all  approved  facilities. 

2.  Since  1966  the  plan  has  been  effectively  closed  to  new  applicants. 
Physiotherapists  are  permitted  to  purchase  existing  licences  if  the  facility  continues 
to  be  operated  in  the  same  general  area. 

3.  When  the  complainant  applied  in  1983  for  the  approval  of  the  transfer  of 
the  billing  facility  in  question  the  Ministry  indicated  it  would  approve  the  purchase 
and  the  transfer  of  the  billing  facility  only  if  it  remained  within  the  general 
Millbrook  area. 

4.  The  Ministry  has  refused  the  transfer  to  the  Belleville  area  on  the  ground 
that  its  policy  only  allows  for  the  transfer  of  such  billing  privileges  when  the 
purchaser  agrees  to  maintain  the  facility  within  the  same  municipality  or  to  move  to 
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a   municipality   identified   as   underserviced   by   the    Ministry.      The    Ministry   has 
consistently  taken  the  position  that  the  Belleville  area  was  not  underserviced. . 

5.  The  Belleville  area  has  no  private  licenced  facility. 

6.  The  complainant's  application  has  received  support  from  the  community 
and  from  medical  practitioners  in  the  Belleville  area. 

7.  Notwithstanding  the  Ministry's  position  that  the  Belleville  area  was  not 
and  is  not  underserviced,  the  results  of  a  survey  conducted  by  the  Ombudsman  of 
medical  practitioners  in  the  Belleville  area  indicated  otherwise. 

8.  In  January  1981,  a  joint  Ministry  of  Health  and  Ontario  Physiotherapy 
Association  Committee  identified  that  the  county  in  which  Belleville  is  located  was 
underserviced.  That  Committee  recommended  that  encouragement  of  private 
practice  in  the  Belleville  area. 

9.  The  transfer  of  this  inactive  licence  from  Millbrook  to  Belleville  will  not 
affect  the  availability  of  physiotherapy  services  in  the  Millbrook  area. 

As  a  result  of  his  investigation  the  Ombudsman  concluded  that: 

(a)  The  Ministry  had  unreasonably  omitted  to  follow  the  recommendations  of 
the  Ministry  of  Health,  Physiotherapy  Association  Committee  to  provide  a 
mechanism  to  assess  outpatient  physiotherapy  needs;  and 

(b)  The  decision  of  the  Ministry  to  refuse  to  allow  the  complainant  to 
transfer  the  facility  licence  was  unreasonable  as  it  does  not  appear  to  be  based  on 
up-to-date  information. 

Accordingly,  the  Ombudsman  recommended  that: 

"(a)     The  Ministry  of  Health: 
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(1)  Improve  its  methodology  and  data  base  for  the  routine  assessment 
of  outpatient  physiotherapy  service  adequacy; 

(2)  Establish  procedures  for  continuing  needs  review;  and 

(3)  Develop  an   appropriate   evaluation   and  feedback   mechanism   to 
assess  outpatient  physiotherapy  needs;  and 

(b)  The  Ministry  of  Health  immediately  grant  permission  to  Mr.  F.  to 
purchase  and  transfer  to  his  Belleville  facility  the  privileges  attached  to 
facility  licence  number  34,  Part  I,  Schedule  9,  of  Regulation  452  under 
the  Health  Insurance  Act." 


The  Ministry  has  refused  to  implement  the  Ombudsman's 
recommendations  on  the  grounds  that  there  was  adequate  insured  physiotherapy 
services  available  through  the  Belleville  General  Hospital  and  the  Home  Care 
Program  in  the  area.  The  Ministry  is  of  the  view  that  the  Belleville  General 
Hospital  continues  to  meet  the  need  for  outpatient  physiotherapy  services  in  the 
Belleville  area.  The  Ministry  also  took  issue  with  the  Ombudsman's  recommendation 
referable  to  the  need  to  improve  the  methodology  and  established  procedures 
relevant  to  the  need  for  physiotherapy  services  in  the  Province  of  Ontario. 

During  the  Committee's  consideration  of  this  case  it  became  apparent 
that  in  fact  the  Ministry  has  methodologies  and  procedures  in  place  which  are 
sufficient  to  satisfy  the  requirements  of  the  Ombudsman's  first  recommendation. 
For  example,  from  the  fiscal  years  1981-1982  to  1985-1986  the  Ministry  has 
continuously  monitored  the  service  and  staffing  needs  of  the  physiotherapy  clinic 
located  at  the  Belleville  General  Hospital,  the  only  facility  in  Belleville  where 
physiotherapy     services     are     available.  The     Committee     was     advised     by 

representatives  of  the  Ministry  that  similar  information  is  provided  regularly  to  the 
Ministry  for  all  other  areas  in  the  Province  of  Ontario.  Accordingly,  the  Committee 
does  not  support  the  first  recommendation  of  the  Ombudsman. 
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The  results  revealed  by  the  Ministry's  monitoring  procedures  of  the 
Belleville  General  Hospital  are  quite  revealing.  Whereas  the  Ministry  has  from  1983 
represented  to  the  complainant  that  its  reason  for  refusal  of  his  application  for 
transfer  was  on  the  basis  that  Belleville  had  not  been  established  as  an 
underserviced  area,  during  that  period  the  full-time  staff  of  the  hospital  clinic  has 
increased  from  8  to  10.5  while  the  number  of  outpatient  visits  has  remained 
relatively  constant. 

This  increase  in  staffing  at  the  hospital  facility  since  1981  and  1982  has 
beeri  consistent  with  the  Ministry  policy  to  deprivatize  physiotherapy  services  in 
Ontario.  That  is,  wherever  a  need  is  identified  for  added  physiotherapy  services,  as 
in  the  Belleville  area,  the  Ministry  will  cause  or  assist  in  the  increase  of  that  service 
in  the  public  sector  rather  than  in  the  private  sector. 

After  carefully  considering  the  relevant  documentation  provided  to  the 
Committee  as  well  as  the  submissions  of  representatives  of  the  Ombudsman  and  the 
Ministry  of  Health,  the  Committee  has  concluded  that  Recommendation  (b)  of  the 
Ombudsman  should  be  supported.  This  decision  is  not  based  upon  whether  there  is 
currently  a  need  for  additional  physiotherapists  in  the  Belleville  area,  but  on  the 
manner  in  which  the  Ministry  of  Health  has  treated  the  application  of  the 
complainant  for  the  transfer  of  the  billing  privileges  and  for  the  reasons  given  to 
him  for  the  refusal  o  that  application.  Simply  stated,  in  the  Committee's  opinion, 
the  Ministry  has  dealt  with  this  complainant  unfairly. 

The  Ministry  throughout  the  relevant  period  represented  to  the 
complainant,  or  his  representatives,  that  it  would  be  prepared  to  transfer  the 
licence  within  the  same  location  as  it  historically  existed,  but  it  would  not  permit 
the  transfer  to  the  Belleville  area  on  the  ground  that  it  had  not  been  demonstrated 
that  the  area  was  underserviced.  This  was  done  notwithstanding  that  between  the 
fiscal  years  1982-83  and  1985-1986  full-time  staffing  complement  of  the 
physiotherapy  department  of  the  Belleville  General  Hospital  increased  from  8  to 
10.5.  In  other  words,  notwithstanding  the  Ministry's  representations  to  the 
complainant  that  no  need  had  been  demonstrated  for  the  Belleville  area  the  number 
of  physiotherapists  on  staff  at  the  hospital  increased  by  approximately  30%. 


-6- 


In  fact,  the  Ministry  failed  at  any  time  to  advise  the  complainant  that 
the  real  reason  behind  its  decision  was  its  policy  to  deprivatize  health  care  services 
and  particularly  physiotherapy  services  in  the  Province  of  Ontario.  The  complainant 
had  for  a  period  of  almost  three  years  been  lead  to  believe  that  should  he 
demonstrate  need  in  the  Belleville  area  the  application  for  transfer  might  be 
favourably  considered. 

Accordingly,  the  Committee  recommends  that: 

"THE  MINISTRY  OF  HEALTH  IMMEDIATELY  GRANT 
PERMISSION  TO  MR.  F.  TO  PURCHASE  AND  TRANSFER 
TO  HIS  BELLEVILLE  FACILITY  THE  PRIVILEGES 
ATTACHED  TO  FACILITY  LICENCE  NUMBER  34,  PART  I, 
SCHEDULE  9,  OF  REGULATION  452  UNDER  THE  HEALTH 
INSURANCE  ACT."1 

The  Committee  wishes  to  emphasize  that  its  decision  in  this  case  and  its 
recommendation  to  the  Legislature  should  not  be  taken  as  any  comment  on  the 
Ministry's  policy  of  deprivatising  health  care  services  in  the  Province  of  Ontario  and 
in  particular  those  relating  to  physiotherapy  services.  That  issue  is  irrelevant  to  the 
Committee's  determination  of  this  case.  The  Ministry's  conduct  vis-a-vis  the 
complainant  and  his  application  is  not. 


(b)       Complaint  re  Mr.  R.  -  Ontario  Northland 
Transportation  Commission 


This  case  involved  the  complaint  of  Mr.  R.  who  has  been  refused  the 
opportunity  by  the  Ontario  Northland  Transportation  Commission  to  make  pension 
contributions  for  the  first  two  years  of  his  employment  with  the  Commission's 
predecessor. 

As  a  result  of  his  investigation  the  Ombudsman  found  that: 
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1.  In  May  1957  until  May  1959  the  complainant  was  employed  by  the 
predecessor  of  the  Ontario  Northland  Transportation  Commission  (O.N.T.C.)  as  a 
"Temporary  Construction  Lineman". 

2.  In  May  1959  the  complainant  was  hired  as  a  "Permanent  Construction 
Lineman"  and  thereupon  began  making  contributions  to  the  relevant  pension  plan. 

3.  The  complainant  has  worked  for  O.N.T.C.  continuously  to  the  present 
during  which  time  he  has  made  contributions  to  the  pension  plan. 

4.  In  September,  1977  and  in  May,  1982  the  complainant  requested 
permission  from  the  O.N.T.C.  Pension  Board  to  make  pension  contributions  for  the 
first  two  years  of  his  employment  (May  1957  to  April  1959).  These  requests  were 
denied. 

5.  In  1974  several  O.N.T.C.  employees  had  made  similar  requests  to  the 
Pension  Board  to  make  contribution  for  pension  purposes  for  early  non-contributory 
service,  which  requests  were  granted.  In  at  least  one  case  permission  was  granted 
to  an  employee  whose  circumstances  were  substantially  identical  to  the 
complainant. 

6.  In  1978  the  Pension  Board  adopted  policy  guidelines  purporting  to  refuse 
any  future  applications  from  active  employees  to  make  contributions  for  non- 
contributory  years  of  temporary  employment  but  reserving  such  an  opportunity  for 
future  employees. 

7.  Section  25.1  of  the  Regulations  enacted  under  the  Ontario  Northland 
Transportation  Commission  Act  provides  that: 

"For  the  purposes  of  these  regulations,  the  names  of  all 
employees  shall  be  entered  on  the  staff  records  of  the 
Commission  when  they  first  enter  its  service,  provided  that 
the  names  of  employees  whose  early  services  if  of  a  casual 
or  intermittent  nature  shall  not  be  regarded  as  having  been 
entered  on  such  staff  records  until  they  have  completed  six 
months'    continuous    services    or    six     months'    cumulative 
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service  within  a  period  of  three  consecutive  years,  unless  in 
any  case  the  Board  shall  decide  otherwise,...",  (emphasis 
added) 

8.        The  Board's  policy  enacted  in  1978  paragraph  (b)(ii)  provides  that: 

"where  entry  to  service  is  presumed  to  be  of  a  temporary  or 
casual  nature  -  pension  deductions  to  commence  with  the 
first  pay  period  which  begins  on  or  after  the  first  day  of  the 
seventh  month  following  entry  into  service",  (emphasis 
added) 

As  a  result  of  his  investigation  the  Ombudsman  concluded  that  the 
refusal  by  the  O.N.T.C.  Pension  Board  to  accept  the  complainant's  request  to 
contribute  to  the  pension  fund  for  his  first  two  years  of  continuous  service  was 
unreasonable  in  the  particular  circumstances  of  his  case.  Accordingly,  the 
Ombudsman  recommended  that: 

"The  Pension  Board  allow  Mr.  R.  to  make  contributions  for 
the  period  from  six  months  after  his  initial  date  of 
employment  in  May  1957." 

The  O.N.T.C.  has  refused  to  implement  the  Ombudsman's 
recommendation  on  the  grounds  primarily  that  it  lacks  the  legal  authority  so  to  do. 
The  Board  has  consistently  interpreted  the  relief  available  under  Section  25.1  of  the 
Regulations  and  under  its  1978  policy  as  applying  only  to  periods  of  service  of 
permanent  employees.  In  this  case  the  complainant's  first  two  years  of  service  were 
clearly  temporary  in  nature  and  the  Board  has  thus  concluded  neither  the  section  of 
the  regulation  nor  the  policy  are  applicable. 

The  Board  further  does  not  believe  that  the  previous  circumstance 
wherein  another  employee  was  permitted  to  make  such  contributions  in  identical 
circumstances  has  any  precedential  value.  The  Board  believes  that  its  decision  in 
that  case  was  a  mistake. 

The  Committee  has  reviewed  thoroughly  the  relevant  documentation 
provided  in  this  case  and  has  carefully  considered  the  submissions  made  by 
representatives   of   the  Ombudsman  and  those  of  the  O.N.T.C.     In  the  result  the 
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Committee  has  decided  that  the  recommendation  of   the  Ombudsman   should  be 
supported. 

The  Committee  wishes  to  emphasize  that  its  decision  to  support  the 
Ombudsman's  recommendation  is  one  solely  on  the  merits  of  this  particular  case. 
Further,  although  the  Committee  has  considered  very  carefully  the  interpretations 
of  the  relevant  sections  of  the  regulations  and  the  relevant  policies  of  the  Board,  it 
has  decided  not  to  state  its  interpretations  or  to  indicate  whether  the 
interpretations  of  the  Ombudsman  or  the  Board  are  to  be  preferred. 

Accordingly,  the  Committee  recommends  that: 

"THE  PENSION  BOARD  OF  THE  O.N.T.C.  ALLOW  MR.  R. 
TO  MAKE  CONTRIBUTIONS  FOR  THE  PERIOD  FROM  SIX 
MONTHS  AFTER  HIS  INITIAL  DATE  OF  EMPLOYMENT  IN 
MAY  OF  1957.  THE  COMMITTEE  INTENDS  THAT  THE 
PERIOD  OF  THIS  CONTRIBUTION  WILL  BE  FOR 
EIGHTEEN  MONTHS  ENDING  APRIL,  1959."2 


